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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AT74

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for Astragalus lentiginosus var.
coachellae (Coachella Valley Milk-
Vetch)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), herein
address the designation of critical
habitat for Astragalus lentiginosus var.
coachellae (Coachella Valley milk-
vetch) under the Endangered Species
Act of 1973, as amended (Act). In total,
we are designating zero acres of critical
habitat for Astragalus lentiginosus var.
coachellae. We identified 17,746 ac
(7,182 ha) of local, County, State,
Federal, and private lands containing
features essential to the conservation of
A.lL var. coachellae in Riverside County.
However, all habitat with essential
features is located within areas to be
conserved and managed by the draft
Coachella Valley MSHCP/NNCP or
within areas conserved within the
Coachella Valley Preserve System under
the Coachella Valley fringe-toed HCP,
and therefore is excluded or exempted
from critical habitat under section
4(b)(2) or 3(5)(A) of the Act.

DATES: This rule becomes effective on
January 13, 2006.

ADDRESSES: Comments and materials
received, as well as supporting
documentation used in the preparation
of this final rule, will be available for
public inspection, by appointment,
during normal business hours at the
Carlsbad Fish and Wildlife Office, 6010
Hidden Valley Road, Carlsbad,
California 92011. You may obtain copies
of the final rule and economic analysis
from this address or by calling (760)
431-9440, or from our Internet site at
http://carlsbad.fws.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Jim Bartel, Field Supervisor, Carlsbad
Fish and Wildlife Office (see ADDRESSES
section).

SUPPLEMENTARY INFORMATION:

Designation of Critical Habitat Provides
Little Additional Protection to Species

In 30 years of implementing the Act,
the Service has found that the
designation of statutory critical habitat
provides little additional protection to

most listed species, while consuming
significant amounts of available
conservation resources. The Service’s
present system for designating critical
habitat has evolved since its original
statutory prescription into a process that
provides little real conservation benefit,
is driven by litigation and the courts
rather than biology, limits our ability to
fully evaluate the science involved,
CONsumes enormous agency resources,
and imposes huge social and economic
costs. The Service believes that
additional agency discretion would
allow our focus to return to those
actions that provide the greatest benefit
to the species most in need of
protection.

Role of Critical Habitat in Actual
Practice of Administering and
Implementing the Act

While attention to and protection of
habitat is paramount to successful
conservation actions, we have
consistently found that, in most
circumstances, the designation of
critical habitat is of little additional
value for most listed species, yet it
consumes large amounts of conservation
resources. Sidle (1987) stated, ‘“Because
the Act can protect species with and
without critical habitat designation,
critical habitat designation may be
redundant to the other consultation
requirements of section 7.” Currently,
only 470 species, or 37.5 percent of the
1,253 listed species in the U.S. under
the jurisdiction of the Service, have
designated critical habitat.

We address the habitat needs of all
1,253 listed species through
conservation mechanisms such as
listing, section 7 consultations, the
Section 4 recovery planning process, the
Section 9 protective prohibitions of
unauthorized take, Section 6 funding to
the States, and the Section 10 incidental
take permit process. The Service
believes that it is these measures that
may make the difference between
extinction and survival for many
species.

We note, however, that the August 6,
2004, Ninth Circuit judicial opinion,
Gifford Pinchot Task Force v. United
States Fish and Wildlife Service, found
our definition of adverse modification
was invalid. In response to the decision,
the Director has provided guidance to
the Service based on the statutory
language. In this rule, our analysis of the
consequences and relative costs and
benefits of the critical habitat
designation is based on application of
the statute consistent with the 9th
Circuit’s ruling and the Director’s
guidance.

Procedural and Resource Difficulties in
Designating Critical Habitat

We have been inundated with
lawsuits for our failure to designate
critical habitat, and we face a growing
number of lawsuits challenging critical
habitat determinations once they are
made. These lawsuits have subjected the
Service to an ever-increasing series of
court orders and court-approved
settlement agreements, compliance with
which now consumes nearly the entire
listing program budget. This leaves the
Service with little ability to prioritize its
activities to direct scarce listing
resources to the listing program actions
with the most biologically urgent
species conservation needs.

The consequence of the critical
habitat litigation activity is that limited
listing funds are used to defend active
lawsuits, to respond to Notices of Intent
(NOISs) to sue relative to critical habitat,
and to comply with the growing number
of adverse court orders. As a result,
listing petition responses, the Service’s
own proposals to list critically
imperiled species, and final listing
determinations on existing proposals are
all significantly delayed.

The accelerated schedules of court-
ordered designations coupled with the
need to avoid the risks associated with
noncompliance with judicially imposed
deadlines, have left the Service with
limited ability to provide for adequate
public participation or to ensure a
defect-free rulemaking process before
making decisions on listing and critical
habitat proposals. This in turn fosters a
second round of litigation in which
those who fear adverse impacts from
critical habitat designations challenge
those designations. The cycle of
litigation appears endless, is very
expensive, and in the final analysis
provides relatively little additional
protection to listed species.

The costs resulting from the
designation include legal costs, the cost
of preparation and publication of the
designation, the analysis of the
economic effects and the cost of
requesting and responding to public
comment, and in some cases the costs
of compliance with the National
Environmental Policy Act (NEPA). None
of these costs result in any benefit to the
species that is not already afforded by
the protections of the Act enumerated
earlier, and they directly reduce the
funds available for direct and tangible
conservation actions.

Background

Astragalus lentiginosus var.
coachellae is found on loose wind-
blown sands in dunes and flats, and in
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sandy alluvial washes in the northern
Coachella Valley area spanning roughly
from the sandy alluvial washes just east
of Cabezon to the dunes off Washington
Avenue, north and west of Indio in
Riverside County, California. At the
time A. L. var. coachellae was listed
under the Act in 1998, we were aware
that 90 percent of this taxon’s
occurrences were located within 3 mi (5
km) of Interstate 10 from north of Indio
to Cabezon (Barrows 1987; CNDDB
1996). A majority of these occurrences
were discovered in and around Snow
Creek, Whitewater River downstream
from the percolation ponds, Mission
and Morongo Creeks, the Willow Hole
Reserve, the Big Dune south of Interstate
Highway 10 (I-10), and the Coachella
Valley Preserve (Coachella Valley
Association of Governments
unpublished data 2004). The largest
populations of up to several thousand
plants were found prior to listing in the
Big Dune area south of I-10, including
several thousand plants that were
discovered again in 2005 (USFWS
unpublished data 2005). Other areas
containing large populations that were
known prior to listing that contain from
several hundred to a thousand plants
include the Willow Hole reserve area,
Snow Creek area, and Coachella Valley
Preserve (Coachella Valley Association
of Governments unpublished data
2004).

There also exists a disjunct Astragalus
lentiginosus var. coachellae population
that was known at the time of listing.
This population is located
approximately 50 miles (80 km) east of
the Coachella Valley in the Chuckwalla
Valley near the City of Desert Center.
This population has only been found in
a limited extent on and near a sandy
roadside berm along a 5-mile (8-km)
stretch of Highway 177, northeast of the
City of Desert Center. The Palen Dunes,
located approximately 3 miles (5 km)
south of Highway 177, contain sandy
soils that appear suitable for A. . var.
coachellae. However, it is uncertain
whether the plant occurs in this area
since surveys are limited to only one
unsuccessful survey attempt in 1998
(Bureau of Land Management,
unpublished data 2001a).

Please refer to the final listing rule
published in the Federal Register on
October 6, 1998 (63 FR 53596), for a
detailed discussion on the taxonomic
history and description of this taxon. It
is our intent in this document to
reiterate and discuss only those topics
directly relevant to the development
and designation of critical habitat or
relevant information obtained since the
final listing.

The primary threat to Astragalus
lentiginosus var. coachellae and its
habitat is the extensive and growing
urban development in the Coachella
Valley (63 FR 53596), including
residential, commercial, and
agricultural development. Urbanization
has both direct and indirect adverse
effects on A. I. var. coachellae.
Urbanization directly destroys suitable
and occupied habitat onsite, and
indirectly degrades suitable and
occupied habitat by blocking the fluvial
(water) and eolian (wind) transport of
sand from sand source areas to
downwind areas of suitable habitat.
Other threats to Astragalus lentiginosus
var. coachellae and its habitat include
the obstruction of sand transport and
competition by dense populations of
invasive exotic plants, such as Saharan
mustard (Brassica tournefortii) and
Mediterranean grass (Schismus
barbatus), and direct mortality by off-
highway vehicle (OHV) use (63 FR
53596).

Previous Federal Actions

The following section summarizes the
Federal actions that occurred since the
rule listing this species as endangered
was published in the Federal Register
on October 6, 1998. Please refer to the
final listing rule (63 FR 53596) for a
discussion of Federal actions that
occurred prior to the species Federal
listing.

At the time of listing we determined
that designation of critical habitat was
“not prudent” (63 FR 53596). On
November 15, 2001, the Center for
Biological Diversity and the California
Native Plant Society filed a lawsuit
against Secretary of the Interior and the
Service challenging our “not prudent”
determinations for eight plant species
listed as endangered or threatened,
including Astragalus lentiginosus var.
coachellae (Center for Biological
Diversity, et al. v. Norton, No. 01 CV
2101, S.D. Cal.). A second lawsuit
asserting the same challenge was filed
on November 21, 2001, by the Building
Industry Legal Defense Foundation
(Building Industry Legal Defense
Foundation v. Norton, No. 01 CV 2145,
S.D. Cal.). The parties in both cases
agreed to remand the critical habitat
determinations for the eight plant
species at issue to the Service for
reconsideration. On July 1, 2002, the
Court directed us to reconsider our not
prudent determination and submit to
the Federal Register for publication a
proposed critical habitat designation, if
prudent, for Astragalus lentiginosus var.
coachellae on or before November 30,
2004, and to submit to the Federal
Register for publication of a final critical

habitat designation on or before
November 30, 2005. The proposed rule
to designate critical habitat for
Astragalus lentiginosus var. coachellae
was signed on November 30, 2004, and
published in the Federal Register on
December 14, 2004 (69 FR 74468).

Summary of Comments and
Recommendations

During the initial 60-day public
comment period for the proposed
designation of critical habitat (69 FR
74468), we contacted all appropriate
State, local and Federal agencies,
elected officials, scientific
organizations, and other interested
parties, via mail and/or fax, and invited
them to submit comments and/or
information concerning the proposed
rule. We also published newspaper
notices on December 17, 2004, in the
Desert Sun, Palm Springs, CA; Press-
Enterprise, Riverside, CA; San Diego
Union-Tribune, San Diego, CA; Orange
County Register, Santa Ana, CA; and in
the Los Angeles Times, Los Angeles, CA,
inviting public comment. The initial
comment period ended February 14,
2005. We did not receive any requests
for a public hearing prior to the
published deadline.

A second comment period was open
from September 27, 2005, to October 27,
2005 (70 FR 56434), announcing the
availability of the September 2005 draft
economic analysis (DEA) of critical
habitat designation for Astragalus
lentiginosus var. coachellae as prepared
by Northwest Economic Associates and
reopening the comment period for the
proposed rule. All comments and new
information have been incorporated into
this final rule as appropriate.

During the first comment period, we
received four comments, including a
joint letter from two non-profit
organizations, a letter from a county
agency, a water agency, and a local
mining business. All four comment
letters disagreed with the size and area
proposed critical habitat: three of the
letters requested the reduction of critical
habitat and one letter requested the
expansion of critical habitat to more
areas.

During the second comment period,
we received one comment letter on the
draft economic analysis from an
environmental organization. The
commenter, who also commented
during the first comment period,
disagreed with excluding areas from
critical habitat and requested that we
include sand source areas in critical
habitat. The commenter also claimed
that the economic analysis grossly
overestimated the costs associated with
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conserving Astragalus lentiginosus var.
coachellae.

Peer Review

In accordance with our peer review
policy published on July 1, 1994 (59 FR
34270), we solicited independent
opinions from four knowledgeable
individuals who have expertise with the
species, with the geographic region
where the species occurs, and/or with
the principles of conservation biology.
The purpose of such review is to ensure
that the designation is based on
scientifically sound data, assumptions,
and analyses, including input of
appropriate experts and specialists.

Of the four individuals contacted, two
responded. The two peer reviewers that
responded generally supported the
proposal and provided us with
additional information, clarifications,
and suggestions to improve the final
critical habitat designation. One
reviewer recommended expanding the
critical habitat designation to include
lands within the draft Coachella Valley
Multiple Species Habitat Conservation
Plan and Natural Community
Conservation Plan (MSHCP/NCCP) that
were proposed for exclusion. This
recommendation was based on the fact
that the draft Coachella Valley MSHCP/
NCCP has yet to be approved and that
effective conservation efforts for
Astragalus lentiginosus var. coachellae
are, therefore, still unproven. The other
peer reviewer did not comment on
whether critical habitat should be
expanded or reduced, but recommended
the Service provide more explanation
for our determinations for including or
excluding certain areas from designated
critical habitat. Both peer reviewers
discussed the importance of including
important sand source areas as critical
habitat because they are important for
providing and transporting sediment
containing new sands to downstream
and downwind sandy areas containing
PCEs, even though these areas do not
contain PCEs that support populations
of this taxon. Both reviewers suggested
ways to improve the clarity of both the
rule and our decision-making process.

We reviewed all comments, including
comments received from the public and
peer reviewers during the comment
periods, for substantive, relevant issues
and new data regarding critical habitat
and Astragalus lentiginosus var.
coachellae. Peer reviewer comments are
summarized and addressed separately
in the following section. Public
comments are grouped into three
general issue categories relating to
critical habitat and the draft economic
analysis and addressed in the Public
Comments section below.

Peer Review Comments

(1) Comment: A peer reviewer
requested we clarify how critical habitat
may provide legal protection to a
federally listed plant on non-Federal
lands. Specifically, they sought more
information on several matters,
including: (1) Whether non-Federal
landowners were contacted about the
proposed critical habitat designation
and inquired about their perspective of
the proposal; (2) whether non-Federal
landowners are currently under any
agreement with State, Federal, or local
governments for the conservation of this
taxon; (3) an assessment of how the
proposed designation may open the
Service to litigation for designating
critical habitat on non-Federal lands
and increase vandalism to plants on
non-Federal lands.

Our Response: First, although some
habitat containing features essential to
the conservation of Astragalus
lentiginosus var. coachellae were
determined to occur on non-Federal
lands, these lands were excluded from
critical habitat designation because of
their inclusion in the preferred
alternative reserve design in the draft
Coachella Valley MSHCP/NCCP (CVMC
2004).

Second, we did not contact all non-
Federal landowners whose property
contained habitat with features essential
to the conservation of this taxon.
However, we did inform the public
about the proposed critical habitat
designation through several local
newspapers and with a letter to elected
officials and several local, State, Tribal,
and Federal agencies working in the
Coachella Valley. We also are currently
working with non-Federal landowners
whose property contains habitats with
features essential to the conservation of
this taxon on the draft Coachella Valley
MSHCP/NCCP to conserve habitat for
this taxon.

Third, it is not within the scope of a
critical habitat designation to determine
whether a designation of critical habitat
on non-Federal lands will make the
Service more vulnerable to litigation. As
required under section 4(b)(1)(A) of the
Act, we use the best scientific data
available to determine areas that contain
habitat with features essential to the
conservation of the species. Ownership
of lands being proposed as critical
habitat is relevant to the Secretary’s
consideration under 4(b)(2) of the Act of
relevant factors such as the economic
impacts to landowners of designating
such lands as critical habitat. We also
share concerns that designating critical
habitat may lead to an increase in
vandalism of Astragalus lentiginosus

var. coachellae, as stated in our rule to
list the species on October 6, 1998 (63
FR 53596). However, we anticipate that
vandalism to this taxon may not
increase since we are working with non-
Federal landowners on the draft
Coachella Valley MSHCP/NCCP and
excluding lands that contain habitat
with features essential to the
conservation of the species from critical
habitat. Furthermore, the draft
Coachella Valley MSHCP/NCCP is also
proposing to protect reserve areas
containing A. I. var. coachellae with
fencing and other forms of enforcement.
These types of actions under a
comprehensive management plan offer
more protections for federally listed
plants, such as A. I. var. coachellae, on
non-Federal lands than a critical habitat
designation.

(2) Comment: A peer reviewer
emphasized the importance of
protecting various types of habitat,
including: (1) Currently unoccupied
habitat; (2) currently unoccupied habitat
that was historically occupied; (3)
potential habitat downwind and
downstream of current populations; and
(4) source sand areas that provide future
habitat in downwind and down-
drainage areas. Another reviewer stated
that it was unclear in the proposed rule
whether these areas were included as
critical habitat.

Our Response: First, the Act defines
critical habitat as “specific areas within
the geographical area occupied by the
species, at the time it is listed * * * on
which are found those physical and
biological features (I) essential to the
conservation of the species and (II)
which may require special management
considerations or protection.” We have
identified all areas within the
geographic range of the species that are
known to be occupied, contain features
essential to the conservation of
Astragalus lentiginosus var. coachellae,
and that may require special
management considerations or
protection. It is not our current policy
to include all areas that could
potentially provide suitable habitat or
are not known to be occupied, even if
they were historically occupied.
Second, we agree with the reviewer that
sand source areas are important for the
conservation of A. I. var. coachellae.
However, we have determined that the
presence of active sand dunes (primary
constituent element (PCE) 1) is an
essential feature, and we have
designated them as a PCE (see Primary
Constituent Elements for a detailed
discussion). Therefore, Federal actions
that affect the sand transport system
will indirectly affect critical habitat.
Because there is already a regulatory
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mechanism within this designation, it is
not necessary to designate the sand
source areas themselves. Federally
funded or permitted projects affecting
listed species outside their designated
critical habitat areas may still result in
jeopardy findings in some cases.

(3) Comment: A peer reviewer stated
that one of the benefits of designating
critical habitat is that it helps in
identifying extant populations of
Astragalus lentiginosus var. coachellae
when initiating Section 7 consultations.

Our Response: We agree with the
reviewer that there is an educational
benefit of designating critical habitat
because it identifies areas that contain
features essential to the conservation of
the species that may require special
management protection or
considerations, and this may provide
information to Federal agencies required
to consult with us on their actions.

(4) Comment: The same peer reviewer
stated that another benefit of
designating critical habitat is identifying
unoccupied areas that may be important
areas for supporting Astragalus
lentiginosus var. coachellae populations
in the future.

Our Response: We agree with the
reviewer that unoccupied areas may be
important for the recovery of the taxon
by supporting future Astragalus
lentiginosus var. coachellae
populations. However, it is not the
intent of the Act to designate critical
habitat throughout a taxon’s entire
range, including areas that potentially
could be occupied. We have identified
areas known to be occupied at the time
of listing and known to be currently
occupied that contain habitat with
features essential to the conservation of
this taxon.

(5) Comment: A peer reviewer stated
that it is beneficial to exclude areas from
critical habitat if the area is already
protected through the Federal or local
government ownership as well as
through private reserves.

Our Response: We agree with the
reviewer. A critical habitat designation
will not afford as much protection for an
area containing habitat with features
essential to the conservation of
Astragalus lentiginosus var. coachellae
as would be afforded under Federal,
State, Tribal, or local ownership
provided the property is managed for
the conservation of this taxon. Also,
under the definition of critical habitat,
we can only include lands in critical
habitat if the essential features may
require special management
considerations or protection. Thus, we
have excluded all areas containing
features essential to the conservation of
this taxon due to their inclusion within

conservation areas that are or will be
conserved and managed by Federal and
local governments (see section titled
Application of Section 3(5)(A) and
Exclusions Under Section 4(b)(2) of the
Act for a more detailed discussion).

(6) Comment: A peer reviewer stated
that designating only small tracts of
land as critical habitat may not be
beneficial because of the movement of
suitable habitat through time due to
wind and flooding, thus resulting in
these areas becoming unsuitable.

Our Response: First, as discussed
above in Comment #5, we have
excluded in this final rule all areas that
were proposed as critical habitat.
Second, the reason only small tracts of
lands were originally proposed as
critical habitat was because larger
adjacent areas with habitat containing
features essential to conservation of this
taxon were either excluded from the
designation because they are proposed
for protection under the draft Coachella
Valley MSHCP/NCCP. We believe that
these conservation practices will garner
more conservation benefits than a
critical habitat designation (see section
titled Application of Section 3(5)(A) and
Exclusions Under Section 4(b)(2) of the
Act for a more detailed discussion).

(7) Comment: A peer reviewer stated
that there is value in the process for
determining critical habitat because it
has allowed for an assessment of areas
with habitat that contain features
essential to the conservation of the
taxon, even though not all these areas
are being proposed because they are
being addressed in other management
plans.

Our Response: We agree with the
reviewer and have discussed this later
in the rule (see Relationship of Critical
Habitat to the Pending Coachella Valley
Multiple Species Habitat Conservation
Plan and Natural Community
Conservation Plan and Natural
Community Conservation Plan
(MSHCP/NCCP) for a detailed
discussion).

(8) Comment: A peer reviewer stated
that there are many occurrences of
Astragalus lentiginosus var. coachellae
on sites that are ““cut off”” from sand
sources by intervening land uses. The
peer reviewer suggests that the rule
would be more clear if it described how
long these sites might be expected to
support viable populations and whether
these occurrences can be meaningful to
long-term conservation for the plant,
and whether management efforts could
help protect these populations.

Our Response: We agree with the
reviewer that there are occurrences of
Astragalus lentiginosus var. coachellae
that are now isolated from the sand

transport system and “cut off” from the
sand sources that maintain suitable
habitat for this plant. The long-term
viability of these occurrences is reduced
because there is little to no potential
that the natural ecological processes that
maintain the habitat for A. I. var.
coachellae will return. The length of
time that these isolated occurrences will
remain into the future depends upon a
variety of site-specific factors such as
the degree of isolation from the sand
transport system, size and scale of the
development that is blocking the
downstream movement of sediment,
and the rate of sand loss around the
plant population. Management efforts
may substitute for the natural ecological
processes by mechanically transferring
sand to areas ‘“cut off” from sand
sources. These management practices
are discussed below (see section titled
Special Management Considerations or
Protection).

(9) Comment: A peer reviewer
questioned why there were no Agua
Caliente Reservation lands included
within critical habitat if there are
significant populations on these lands.

Our Response: We recognize that
important populations exist on Agua
Caliente Reservation lands in the Big
Dune area. However, we determined
that these areas did not contain features
essential to the conservation of this
taxon because the ecological processes
that maintain suitable habitat in this
area from the Whitewater River sand
transport system have been
compromised by development in
Cathedral City. New eolian sands are
prevented by development from
replenishing the Big Dune area. We have
determined that without these
ecological processes the long-term
prospect of Astragalus lentiginosus var.
coachellae populations in this area is
reduced.

(10) Comment: A peer reviewer stated
that we should include a discussion on
the best and worst case scenarios for
Astragalus lentiginosus var. coachellae
protections once the draft Coachella
Valley MSHCP/NCCP is finalized.

Our Response: The impacts and
conservation measures provided for
Astragalus lentiginosus var. coachellae
under the draft Coachella Valley
MSHCP/NCCP will be analyzed as part
of a section 7 consultation for the
issuance of a section 10(a)(1)(B) permit
to the Coachella Valley Association of
Governments (CVAG) and local
jurisdictions. The Service has not
completed the section 7 consultation for
this section 10 permit at this time.
However, we are confident that CVAG
will reach a successful conclusion to its
MSHCP/NCCP development process
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and successfully conserve habitat for
Astragalus lentiginosus var. coachellae
to meet the requirements outlined in
section 10(a)(1)(B) of the Act. The draft
MSHCP/NCCP proposes to conserve
19,321 ac (7,819 ha) of modeled A. 1.
var. coachellae habitat in their
Conservation Areas that includes large
core habitat areas and other important
conservation areas, such as sand sources
and sand transport corridors. Other
goals include: (1) Protecting other
important conservation areas to allow
for population fluctuation and promote
genetic diversity; (2) protecting
necessary ecological processes,
including the sand transport systems,
that will be beneficial in maintaining
the PCEs in the areas containing features
essential for the conservation of A. I.
var. coachellae; (3) maintaining
biological corridors and linkages among
all conserved populations to the
maximum extent feasible; and (4)
ensuring conservation of habitat quality
through biological monitoring and
adaptive management actions.
Therefore, we have excluded under
section 4(b)(2) of the Act all lands
containing features essential for the
conservation of A. . var. coachellae
within the Coachella Valley MSHCP/
NCCP plan area (see section titled
Pending Coachella Valley Multiple
Species Habitat Conservation Plan and
Natural Community Conservation Plan
MSHCP/NCCP for a more detailed
discussion).

(11) Comment: A peer reviewer stated
that we should include a discussion on
what options the Service has for
conservation of Astragalus lentiginosus
var. coachellae if the draft Coachella
Valley MSHCP/NCCP is never finalized.

Our Response: In the absence of an
approved Coachella Valley MSHCP/
NCCP, Astragalus lentiginosus var.
coachellae would continue to receive
means for protection and be provided a
program for its conservation under the
Act. Under section 4 of the Act, the
Service would develop and implement
a recovery plan for A. . var. coachellae,
although there are currently no plans by
the Service to fund or finish preparing
a recovery plan. However,
implementation of a recovery plan by
landowners, Federal agencies, and other
parties is voluntary. Section 7(a)(1) of
the Act calls for Federal agencies
(including the Department of the
Interior), in consultation with and
assistance from the Secretary of the
Interior, to utilize their authorities in
furtherance of the purposes of the Act.
Section 7(a)(2) of the Act requires
Federal agencies to ensure that any
Federal action would not likely
jeopardize the continued existence of

the species or result in the destruction
or adverse modification of critical
habitat. Section 9 of the Act includes
prohibitions on the removal and
reduction to possession; maliciously
damaging or destroying, or removing,
cutting, digging up, or damaging or
destroying in knowing violation of any
state law; or in violation of a state
criminal trespass law of A. I. var.
coachellae on Federal lands.

The Bureau of Land Management
(BLM) continues to manage Astragalus
lentiginosus var. coachellae under the
California Desert Conservation Act and
other authorities, including section 7 of
the Act. We have made significant
progress in completing the Coachella
Valley MSHCP/NCCP and we believe
that the plan would provide a greater
level of conservation to A. I. var.
coachellae than would sections 4, 7, and
9 of the Act by themselves. The plan
provides for the conservation of core
habitat areas and other conserved
habitats that would benefit the species,
protects necessary ecological processes
and biological corridors and linkages,
implements monitoring and
management programs, and restricts
activities that result in adverse impacts
to this plant.

(12) Comment: A peer reviewer stated
that we should include a discussion on
the Service’s authority (if any) to
monitor compliance of the Coachella
Valley MSHCP/NCCP and ensure that
conservation measures for Astragalus
lentiginosus var. coachellae are
implemented as proposed in the draft
plan.

Our Response: Section 10(a)(2)(B) of
the Act specifies that an incidental take
permit “‘shall contain such terms and
conditions as the Secretary deems
necessary or appropriate to carry out the
purposes of this paragraph, including,
but not limited to, such reporting
requirements as the Secretary deems
necessary for determining whether such
terms and conditions are being
complied with.” The draft Coachella
Valley MSHCP/NNCP includes
monitoring and reporting requirements
that will be incorporated into any
permit issued under the plan.

(13) Comment: The same peer
reviewer also stated that the Service
should describe any proposed
monitoring or adaptive management in
the draft plan that might ensure
adequate remedial work that will be
done if needed.

Our Response: The draft Coachella
Valley MSHCP/NCCP follows an
adaptive management approach that
involves development of objectives,
conceptual models of system dynamics,
a monitoring program, and changes to

management based on monitoring
results. The facets are interrelated and
their integration will test assumptions
systematically in order to adapt and
learn.

(14) Comment: A peer reviewer stated
that the Service’s analysis of the benefits
of excluding lands covered under the
draft Coachella Valley MSHCP/NCCP
did not present a cogent argument for
why the benefits of excluding critical
habitat within the draft Coachella Valley
MSHCP/NCCP outweigh the benefits of
inclusion.

Our Response: We believe that our
argument for excluding non-Federal
lands within the draft Coachella Valley
MSHCP/NCCP emphasizes the point
that benefits of a comprehensive
management plan that covers a federally
listed plant on non-Federal lands will
garner more conservation benefits than
designating critical habitat (see section
titled Relationship of Critical Habitat to
the Pending Coachella Valley Multiple
Species Habitat Conservation Plan and
Natural Community Conservation Plan
and Natural Community Conservation
Plan (MSHCP/NCCP) for a more detailed
discussion).

Comments From the State

Section 4(i) of the Act states, “the
Secretary shall submit to the State
agency a written justification for her
failure to adopt regulation consistent
with the agency’s comments or
petition.” No comments were received
from the State regarding the proposal to
designate critical habitat for the
Astragalus lentiginosus var. coachellae.

Comments Related to the Process of
Designating Critical Habitat

(15) Comment: One commenter stated
that the Service failed to cite any
scientific evidence supporting our
decision to exclude certain areas with
habitat containing features essential to
the conservation of the taxon from the
critical habitat designation.

Our Response: Section 4(b)(2) of the
Act allows us to consider the economic,
national security, and any other relevant
impact of specifying any particular area
as critical habitat. An area may be
excluded from critical habitat if it is
determined that the benefits of
exclusion outweigh the benefits of
specifying a particular area as critical
habitat, unless the failure to designate
such area as critical habitat will result
in the extinct